The Netherlands lacks an adequate mechanism for the identification of stateless persons, and is therefore not complying with its international obligations in the field of statelessness. Contrary to the position of the Dutch government, the existing procedures that stateless persons can appeal to are not in conformity with the relevant international standards. This paper contains a detailed analysis of the two procedures which have been invoked by the Dutch government in defence of the current statelessness protection and identification regime in the Netherlands, namely the registration of individuals in population registers, and the procedure for obtaining the so-called 'no-fault' residence permit. It illustrates that neither of the two are effective alternatives for statelessness determination. In addition, recent legislative changes that might affect the registration of statelessness in the Netherlands are discussed, and a proposal put forward by the UNHCR for a determination procedure in courts is evaluated.
Introduction
The Netherlands has been a party to the two UN statelessness conventions for decades already, thereby having committed itself to reduce and prevent statelessness, as well as to protect stateless persons. 1 This paper argues that the Netherlands is not living up to these commitments. One of the underlying reasons for this failure is that the Netherlands does not have an adequate mechanism for identifying stateless persons on its territory. The two procedures that have been repeatedly invoked by the Dutch government in defence of the current statelessness protection regime are proven to be insufficient in light of the international obligations of the Netherlands.
The importance of statelessness determination procedures have been increasingly recognised on the international level. 2 Stateless persons cannot receive protection in accordance with international standards without being identified as stateless. The reduction and prevention of statelessness also depends on the identification of stateless persons or persons at risk of becoming stateless.
Dutch national legal instruments secure a number of rights for stateless persons that aim at their protection, as well as at the reduction of statelessness. 3 However, these rights remain inaccessible for most of their addressees. The available procedures that stateless persons can appeal to in the Netherlands are insufficient to enable them to establish their statelessness in the eyes of state authorities.
The paper focuses specifically on the identification of stateless persons in the Netherlands, and does not address the rights which a person can access once his or her statelessness is no longer disputed. That does not mean that the rights of recognised stateless persons in the Netherlands are flawless in light of international standards on the protection of stateless persons, and the prevention and reduction of statelessness. 4 It is, however, the subject of a different discussion, which becomes particularly relevant once the identification of stateless persons is fully functional. Without statelessness determination procedures statelessness remains an invisible problem which cannot be comprehensively addressed.
The paper consists of two parts. The first shorter part discusses statelessness from the point of view of international law, and the role of determination procedures in addressing the problem of statelessness. It introduces the UNHCR Guidelines on Statelessness of 2012, which later serve as a reference point for the discussion on the Netherlands. The second and main part analyses the two procedures which have been invoked by the Dutch government in defence of the current statelessness protection and identification regime in the Netherlands, and illustrates their inadequacies. It also addresses the recent legislative changes that influence the dynamics of identification of stateless persons in the Netherlands, and evaluates a proposal for a judicial statelessness determination procedure.
Part I. Statelessness and its determination: international perspective

Statelessness
The UN defines a stateless person as a person 'who is not considered as a national by any State under the operation of its law '. 5 It is a negatively formulated definition, where statelessness is described in terms of absence of the legal status of nationality. In this definition statelessness is not a clearly shaped legal status, but rather as the lack of a status. Statelessness is indeed not just a type of nationality status; it is largely ignored by national bureaucracies, and rarely gets recognised or registered as a status in its own right. 6 There are therefore no reliable statistics on the scope of the problem of statelessness worldwide. UNHCR has an official figure of 3.5 million stateless people living in 64 states, but estimates that the worldwide number is over 10 million. 7 Other organisations quote higher estimates. 8 In the absence of procedures to properly identify stateless persons in most parts of the world this figure remains just a rough estimation.
The causes of statelessness are varied. On the technical level it is always the result of a loss or a non-acquisition of nationality, but the root causes of statelessness can be traced to a variety of factors and circumstances. These may include structural discrimination of a minority group, 9 inequality between men and women in their rights to acquire a nationality and pass it on to their children 10 and deficient birth registration mechanisms. 11 Statelessness often occurs in the context of state succession, when some of the nationals of the predecessor state fail to acquire a nationality of any of the successor states. 12 Sometimes statelessness is caused by an unfortunate combination of nationality laws from different states that apply to the same person, often in the context of migration and international families. 13 This is not an exhaustive list of causes of statelessness, 14 and an individual case of statelessness can be caused by different factors.
A stateless person is often faced with a number of legal and practical problems, which may include the inability to prove his or her identity, 15 to travel, to register marriage, 16 to access healthcare, employment, housing and so on. 17 The need to prevent statelessness and to protect stateless persons has been widely recognised. 7 Burma', 2009, pp. 11-13, and A. H. Adam 'Kenyan Nubians: standing up to statelessness' 2009, pp. 19-20 . 10 See C. L. Bredbenner 'A Nationality of Her Own: Women, Marriage, and the Law of Citizenship', (University of California Press 1998). 11 For examples, see S. Heap, C. Cody 'The Universal Birth Registration campaign ', 2009, pp. 20-22 ', 2009, pp. 11-13, pp. 19-20. 16 Z. Albarazi 'No Legal Bond, No Family Life', 2014, pp. 11-19 . 17 
Statelessness determination procedures and UNHCR Guidelines
Establishing whether a person or a group of people does not have nationality bonds with any state in the world is not a trivial task. A number of recent studies show that very few states have adequate mechanisms for the identification of stateless persons. 19 That is while the two major UN statelessness conventions have been in force for over half a century. 20 The lack or the deficiencies of determination mechanisms are the root cause of the failure to protect stateless persons. 21 Identification of stateless persons was therefore one of the major issued addressed in the UNHCR's set of Guidelines on Statelessness issued in 2012 (hereafter, the Guidelines). 22 This section briefly summarises the major challenges states may face when establishing statelessness of an individual, with references to the relevant standards set by the Guidelines. A preliminary question to address is whether an international obligation to establish statelessness determination procedures exists at all. The two UN Statelessness Conventions do not explicitly place such an obligation on their state parties. The 18 See Council of Europe European Convention on Nationality of 1997, art. 6 (1b, 2b, 4g) Guidelines maintain, however, that this obligation is implied in the Conventions. 23 A parallel can be drawn with the UN Refugee Convention, 24 which also does not contain an explicit obligation to establish a refugee determination procedure, but with regard to which the implicit obligation to do so has been widely recognised. 25 The reasoning in both cases is that it is impossible to comply with the Conventions if the beneficiaries of the rights guaranteed in them are not identified. Since the obligation to establish statelessness determination procedures is only implicit, the Guidelines acknowledge that '[s]tates have broad discretion in [their] design and operation'. 26 One qualifying standard is established, and that is that 'the determination of statelessness must be a specific objective of the mechanism in question', 27 otherwise the procedure is not a statelessness determination procedure. In addition to this, the Guidelines set procedural and substantive standards for the determination of statelessness that are necessary for the effective implementation of the Conventions.
The most obvious problem with the determination of the negatively defined status of statelessness is that it is near to impossible to prove with absolute certainty that someone is not a national of any state in the world. The limited resources, if any, that states are willing to allocate for dealing with stateless persons are not sufficient to undertake research about a potential nationality bond of a given individual with each and every state in the world. The Guidelines solve this problem by suggesting to limit the scope of states investigated to those with which the individual has a relevant link, such as by birth, decent, marriage or habitual residence. 28 This amounts to lowering the level of certainty with which statelessness is established, but it is a necessary sacrifice for statelessness definition to become implementable in practice. Another challenge relates to evidentiary requirements. Statelessness is often poorly documented. There is by definition no state authority which bears an international responsibility for the individual based on the link of nationality, and therefore no state which would be obliged to supply the individual with identity or travel documents, and any other relevant evidence. That is not to say that in all cases of statelessness determination there would be no state willing and able to provide documentary evidence of the individuals identity, family links or residence history. 23 Some cases of statelessness are in fact very well documented. 29 However, since no state has a responsibility to do so, no blank requirement can be placed on the individual to supply specific types of state-issued documents in the course of a statelessness determination procedure. The Guidelines therefore emphasise the importance of considering a broad range of legal and factual evidence which the applicant might be able to provide, 30 including the testimony of the applicant, marriage certificate, military service record, school certificates, medical certificates, identity and travel documents of direct relatives, and record of sworn oral testimony of neighbors and community members. 31 The standard of proof cannot be set very high, and the burden of proof is to be shared between the state and the individual, as the state has better equipped for conducting necessary investigations. 32 The Guidelines warn states against the temptation to limit the definition of a stateless person by placing additional arbitrary conditions on the access to this status. Thus, a stateless person is not necessarily a migrant who seeks a right of legal residence, 33 and therefore the determination process cannot be limited to the domain of migration law. Statelessness is not dependent on whether the person had a nationality in the past, or can (easily) acquire it in the (near) future, and therefore statelessness determination procedures should focus on the status of an individual at the moment of determination. 34 Similarly, the culpability of the stateless person in his or her statelessness is irrelevant for the determination of the status. 35 In addition to discussing the peculiarities of statelessness determination, the Guidelines devote considerable attention to procedural standards of a more general character, rooted in the principles of good governance, rule of law and protection of human rights. These include the accessibility of the procedure for all stateless persons, 36 as well as its fairness, transparency and clarity. 37 It is emphasised that the decisions on statelessness determination should be reasoned, should not take too much time, and that there should be a possibility to appeal against an unfavourable first instance decision. 38 The Guidelines set standards for the minimum protection for 29 40 and to safeguard the best interests of the child in the course of such procedures. 41 Even though the Guidelines lay down a set of very important standards on this previously poorly regulated issue, they do not provide solutions to all the problems that the determination of statelessness may pose. For example, the question of nationality of potential statelessness of individuals who have a nationality bond with an entity the statehood of which is disputed is not resolved by the Guidelines. 42
Part II. Statelessness determination in the Netherlands
The Netherlands has been a party to both UN Conventions on Statelessness for almost three decades. 43 Its legal system grants a number of specific rights to stateless persons, 44 and therefore one would expect the Netherlands to have a mechanism in place to identify the beneficiaries of these rights. However, the questions of whether such a mechanism exists, and if so, whether it is effective are debatable.
In 2011 a UNHCR report 'Mapping Statelessness in the Netherlands' was published, 45 criticising a number of aspects of how the Netherlands was protecting stateless persons and preventing statelessness. One of the recommendations was to institute a statelessness determination procedure. The government's official response to the report was rather defensive, not showing much of an intention to implement any changes. 46 The issue of statelessness determination, however, must have caught the responsible Minister's attention, because he requested a follow up study about it from the national Advisory Committee on Migration Affairs (Adviescommissie 39 Individuals awaiting the determination of their statelessness status are entitled to a set of rights on the basis of the 1954 Conventions, among which are the right to property, access to courts, rationing, public education, administrative assistance, freedom of religion, the right to identity papers, the right to engage in self-employment, freedom of movement within a state and protection from expulsion. It is also recommended to grant such individuals the right to engage in wage-earning employment. See Vreemdelingenzaken). 47 Interestingly, at that point the Advisory Committee has already started looking into the issue of statelessness in the Netherlands on its own initiative. The report was completed in December 2013, and supported the UNHCR's standpoint that the Netherlands should institute a dedicated statelessness determination procedure.
The official position of the Dutch government is that it complies with its international treaty obligations and provides sufficient protection to stateless persons. 48 The two procedures that have been repeatedly referred to as fulfilling the aims of a statelessness determination are, firstly, the registration in the main population database (Basisregistratie personen, hereafter BRP), 49 and secondly, the 'no-fault' (buitenschuld) immigration procedure. 50 The remainder of this paper analyses these procedures, and tries to establish how the rights of stateless persons have been exercised by their addressees in the Netherlands so far, and whether the call for a new procedure is justified.
The population register
Everyone who resides legally in the Netherlands for an extended period of time should in principle get registered in the population database through the local municipality. 51 This database, the BRP, contains a number of obligatory entries, and nationality is one of them. 52 If individuals do not have documents indicating their nationality, then they are registered with a status 'nationality unknown'. 53 Even though it is possible to register a person as 'stateless' in the BRP, the rules of evidence for this type of entry are not specified, and the instructions directed at the relevant civil servants are unclear. 54 This leads to a very restrictive use of this 47 Letter from the State Secretary for Security and Justice, Mr. F. Teeven, to the ACVZ 'Request for a practice-oriented research on statelessness', of 14 November 2012. ACVZ is an independent Committee that advises the Dutch Government and Parliament on immigration law and policy. The advice of the Committee is not binding, but the government is obliged to take note of it, and issue a formal response to each report. See more on <www.acvz.org>. 48 At the moment of writing, the official response of the Minister to the report of Advisory Committee on Migration Affairs has not been published yet, but should appear shortly on the website of the ACVZ, here <www.acvz.org>. 49 The Wet Basisregistratie personen (Law on the Population Register) of 2013 has replaced the Wet Gemeentelijke Basisadministratie (Law on Municipal Basic Registration) of 1997 in Jan. 2014, and thereby renamed the database from GBA into BRP. Therefore documents from before Jan. 2014 speak of GBA as opposed to BRP. The GBA has been referred to as an equivalent to the statelessness determination procedure in the response of the Dutch Ministers responsible for immigration to the UNHCR's Report 'Mapping Statelessness in the Netherlands' (See Letter from the Ministers to the head of UNHCR Mission in the Hague, of 20 August 2012). 50 56 A recent demographic study of statelessness in the Netherlands commissioned by the UNHCR found that the entries in the BRP on statelessness do not create an adequate picture of the problem of statelessness on the territory of the Netherlands. 57 Firstly, it is possible that a large number of stateless persons are among those registered with 'unknown' nationality, due to the unreasonably high burden of proof for the registration of statelessness in the BRP. 58 Moreover, stateless persons may also be registered in the BRP as having a certain nationality which they in fact do not have. 59 In addition, stateless persons in the Netherlands might belong to the largely invisible, but considerably sizable, group of individuals who never had a right of to reside legally in the Netherlands, and therefore never got registered in the BRP. 60 Tam's story 61 The BRP's function as an effective statelessness determination procedure is therefore questionable. One of the general problems is that the BRP is inherently a registration system, not a determination procedure. 62 As such, it is not equipped with appropriate resources to consider a wide variety of evidence and assess often poorly documented personal circumstances of applicants for a statelessness status. Civil servants managing it are trained to register information on the basis of unambiguous highly reliable documents, and often feel unqualified to deal with the sometimes rather complex questions about alleged statelessness of individuals. 63 Despite that, in the Dutch context the BRP registration of statelessness is the only procedure which has legal consequences of statelessness determination for the individual. State authorities require the registration of statelessness in the BRP in order to give effect to the rights of stateless persons. 64 It is the only system that identifies the beneficiaries of the rights of stateless persons. Therefore it is worth exploring what exactly happens when an individual requests to be registered as stateless in the BRP. of a decision by an administrative or judicial authority whose competence is established according to the local laws, the purpose of which is to serve as a proof of the relevant nationality. Nationality can also be registered by application of the relevant nationality law.
Tam was born in
A. Procedural aspects of registering statelessness in the BRP
2. If the information for the entry on the nationality cannot be obtained in accordance with the first paragraph, the entry can be made on the basis of a written statement which specifies the nationality, and is issued by an authority whose competence is established according to the local law.
3. If the individual has no nationality, or the nationality cannot be established, this information is to be registered.'
This article describes the primary sources of evidence for registering a nationality in the BRP. In January 2014 a new Article 2.17 has been introduced, allowing in some cases to register the nationality on the basis of the findings of the Dutch Immigration and Naturalization Service (Immigratie-en Naturalisatiedienst, hereafter the IND The Law on the BRP does not specify which evidence should be relied on for the registration of statelessness, and in practice the same rules of evidence apply as to the registration of a foreign nationality. 66 However, statelessness is a different kind of a legal status than a foreign nationality is, and the analysis below shows that applying the same evidentiary standards to them leads to inaccuracies and confusion.
• Documents indicating the nationality
The first paragraph of Article 2.15 lays down the three types of evidence for registering nationality and statelessness. The highest in hierarchy are the documents which have been issued to serve as a proof of a nationality, usually passports and identity cards, as well as foreign nationality laws. In case the registration cannot be completed on the basis of these two, a third type of evidence can be considered -a written statement that indicates a nationality, issued by a foreign authority competent in nationality matters, also if the purpose of the statement is other than to serve as a proof of nationality. Thus, nationality can be registered on the basis of a document which merely mentions the nationality, and is ideally meant to serve as a proof of that nationality, issued by an authority which is competent to make statements on the possession of that nationality according to the relevant foreign laws. This requirement assumes the existence of a state, which regulates the competence of authorities to declare the nationality of that state. For a stateless person, however, such a state authority per definition does not exist. This type of evidence is therefore unlikely to play an important role in the registration of statelessness for most people.
•
Application of foreign laws
Statelessness also can be registered by application of foreign nationality laws. Statelessness can often be traced back to provisions in nationality laws of one or more states, so research into foreign nationality laws may lead to useful conclusions about an alleged case of statelessness. However, the BRP civil servants are instructed to rely on this type of evidence only in a restricted number of cases. The Handbook on Implementing Procedures (Handleiding Uitvoeringsprocedures, hereafter, the Handbook) 67 specifies that 'the application of the relevant nationality law is only possible if there is a starting point, […] for example when the nationality of the parents has been established, and the relevant nationality law provides for the automatic acquisition by the child of his or her parents' nationality'. 68 In other words, nationality of person A is registered by application of foreign nationality laws only if nationality of person B has already been established, and person A derives his or her nationality status directly and unambiguously from that of person B's. This provision can be used in a limited number of cases of stateless children born in the Netherlands to parent(s) whose nationality has been established, and who do not pass their nationality on to their children. 69 However, extensive research into the nationality laws of a number of states with which the individual has a connection in unlikely to be done within the BRP on the basis of this provision. 70 Thus, even though foreign nationality laws are listed in Article 2.15, they are not used as an independent source of evidence for establishing statelessness. registration. Whether the Handbook will be followed on this point can make a significant difference, since the IND might be more cautious in declaring someone stateless for the purposes of BRP registration than in the context of its internal registration system. The effects of this Article and the role of the IND in statelessness determination in the Netherlands are discussed further in section 2 below. It is important to note, however, that the application of Article 2.17 is limited to the procedure of the initial registration of the person in the BRP, 74 and does not extend to the procedures of making changes to the existing registration. Therefore, if an individual wants to have his or her nationality status changed, Article 2.17 cannot be invoked, and only the evidence described in Article 2.15 can be relied on. This means that all the persons who are already registered in the BRP as having an 'unknown nationality' or a nationality which they do not have cannot rely on IND's finding of their statelessness to adjust their nationality status in the BRP.
• Other evidence
Neither of the two articles state that that the types of evidence listed in them are exhaustive, but in practice it is often interpreted that way. In a case of a Syrian Kurd, who requested to change the registration of his nationality in the BRP from 'unknown' to 'stateless', the court of Roermond confirmed that the municipality was entitled to reject this request on the sole basis that he did not submit any documents as prescribed by this article. 75 The municipality and the court did not consider various other types of evidence submitted by the applicant, such as his identity card which does not mention nationality and reports by the Dutch government about the statelessness of Syrian Kurds. Thus, the court interpreted Art. 2.15 BRP as presenting an exhaustive list of documents on the basis of which nationality and statelessness can be registered in the BRP.
Burden of proof
The burden of proof for the registration of any information in the BRP lies exclusively on the individual. 76 The registration of statelessness does not form an exception. A recent judgment of Court of Utrecht confirmed that the obligation to provide the required types of evidence for the registration of nationality or statelessness in the BRP rests solely on the applicant. 77 The latter is also to bear the risk and the consequences of being unable to comply with this requirement, and no obligation arises for the municipality to assist the individual in obtaining the necessary documents.
B. Substantive aspects of registering statelessness in the BRP
The Handbook on the implementation of the Law on BRP is openly discouraging the registration of statelessness in the BRP. The main message of the Handbook concerning statelessness is that this phenomenon 'hardly ever occurs in practice'. 78 Moreover, the Handbook provides incorrect examples of when an individual is not stateless: according to the Handbook, people who lose their nationality in the context a state dissolution and do not acquire any new nationality are not stateless. 79 This instruction is in outright conflict with the definition of statelessness, with the UNHCR Guidelines, and with the widely known fact that state succession is one of the major causes of statelessness precisely in these circumstances. 80 Ironically, the only instance where the Handbook provides an example of when statelessness should be registered is in a case where such registration is technically correct, but not necessary from the point of view of protection of stateless persons. Specifically, it refers to children born in the Netherlands to Portuguese parents. 81 As Portugal requires a child born to its nationals abroad to be registered at an embassy before the acquisition of Portuguese nationality takes place, such a child is born stateless. In the Netherlands, the registration of birth of the child with the municipality takes place within 3 days from the date of birth, which is before the parents usually get around to making a trip to the Portuguese embassy. Therefore, at the moment of registration the child is stateless, and the registration can be made on the basis of applying foreign nationality laws, since the nationality of the parents has already been established, and form the discussed earlier 'starting point'. 82 This type of statelessness is, however, likely to be very temporary. There is no immediate practical necessity for the parents to adjust the nationality status of the child in the BRP from 'stateless' to 'Portuguese' after the registration with the embassy had taken place. Therefore, these children often remain registered as stateless also after they have acquired a nationality. 83 always correct, and do not serve the purpose of protecting stateless persons in the Netherlands.
C. The practice of registering statelessness in the BRP
Easy alternative: 'nationality unknown' Frequent use of the category 'nationality unknown' in the BRP can be explained by the stringent rules on evidence for using any other category, the lack of comprehensive instructions on how and when to register statelessness, and the general discouraging advice to register statelessness. 84 Registering a nationality as 'unknown' is an easier and safer option for civil servants, as it simply means that they did not receive adequate documents to register anything else. Moreover, the registration as 'unknown' does not imply an obligation to conduct further research in order to find out what the nationality status is. 85 An individual's nationality can in principle be registered as 'unknown' forever, and be passed on from generation to generation. If a parent's nationality is registered as 'unknown', so will be the child's nationality, 86 unless the child acquires a nationality on grounds other than iure sanguine from that parent.
Divergent practices
There is evidence of cases where civil servants show flexibility in applying the rules on registering statelessness in the BRP, 87 sometimes to the extent of deviating from the administrative instructions, often in the interest of providing good administration to the residents of their municipalities. 88 The divergence of practices regarding the registration of statelessness among the municipalities 89 can be explained by the lack of clear and reasonable instructions to civil servants on this issue. The latter also cause disagreements within municipalities. 90 Various internal and inter-municipal communications indicate that civil servants are not comfortable being vested with the responsibility of determining individuals' statelessness without the necessary legal tools, resources and support. 91 Practitioners express the need to be able to accept the oral testimony of the allegedly stateless person as evidence in certain cases, 92 The very limited types of evidence being admissible for the registration of statelessness in the BRP contrast sharply with the UNHCR's Guidelines on these matters. As already discussed in the introduction, the Guidelines advocate considering a wide range of evidence, including the oral testimony of the individual, and various sources of information on the countries with which the individual has a relevant connection. 97 The rules on evidence in the BRP, and their interpretation in practice, do not leave the flexibility to consider such sources. As far as oral testimonies are concerned, the Handbook specifically forbids the registration of a nationality status (and therefore statelessness) on the basis of a testimony. 98 Other documents which are not explicitly listed in either Article 2.15 or 2.17 of the Law on BRP are not accepted for the substantiation of the statelessness status. The BRP is essentially a registration system, usually registering information on the basis of one specific non-ambiguous document. There is no practice of considering more than one document for a single entry, or weighing the cumulative strength of a number of sources taken together for the substantiation of a legal status. Consequently, BRP civil servants do not have the flexibility of approaching the registration of statelessness as a determination procedure. Within this context, it is difficult to comply with the Guidelines' requirement to consider relevant legal provisions in light of the practice of their implementation. 99 The in-depth investigation involving evidence from a variety of sources which is described in the Guidelines goes far beyond what the BRP registration system is designed to do. The individual bearing the full burden of proof is also not in line with the Guidelines, which advocate for the state authorities' involvement in searching for evidence, and a shared burden of proof. 100 In addition, civil servants lack comprehensive instructions on the substantive aspects of registering statelessness in the BRP. The UNHCR Guidelines define statelessness determination procedure as a procedure where the determination of statelessness is 'a specific objective of the mechanism in question'. 101 Even though the BRP contains an option of registering statelessness, the lack of rules on how this option can be exercised indicates that in practice the registration of statelessness is not an aim of the BRP. Moreover, the advice to civil servants not to register statelessness even in cases when statelessness occurs leads to an even stronger conclusion, namely that that one of the aims of BRP is not to register statelessness. To the extent that the determination of statelessness does occur in the BRP context, the rules that are customarily applied in such cases are in conflict with number of international standards.
The IND
The Immigration and Naturalisation Service (Immigratie en Naturalisatie Dienst, the IND) is an agency within the Dutch Ministry of Security and Justice with exclusive competence to issue residence permits and to decide upon naturalisation applications in the Netherlands. For the purpose of fulfilling its public duties the IND registers personal information of foreigners whom it is dealing with. 102 That personal information includes an entry on nationality, and individuals are sometimes registered as stateless in the IND system. 103 This section looks first at IND's rules and practice of registering a person's nationality, and the role of these for the determination of statelessness in the Netherlands. It subsequently discusses the 'nofault' procedure, which is implemented by the IND, and which is often quoted as the way the Netherlands is complying with its international obligations towards stateless persons. 104
A. Registration of nationality in the BVV
The IND register personal information in the Database on Foreigners (Basisvoorziening Vreemdelingen, hereafter BVV), 105 and nationality is one of the entries. It is important to start with the observation that the BVV is subordinate to the BRP, 106 and in principle any state authority is obliged to consult the BRP when performing its tasks. 107 Therefore stateless people who are registered in the BRP with a different nationality status, cannot rely on their rights as stateless persons with any state authority, including the IND, even if they are registered as 'stateless' in the BVV. Why is it interesting then to look at the practices of registering nationality in the BVV at all? Firstly, not everyone in the Netherlands qualifies for a registration in the BRP, and therefore the registration of nationality in the BVV may carry some weight for those stateless persons who are not registered in the BRP, if, for example, they have never enjoyed legal residence in the Netherlands. 108 Secondly, since January 2014, as described above, the findings of the IND can be used as evidence for establishing a nationality of an individual in the context of the initial registration in the BRP. Even though the registering civil servant does not consult the BVV directly, but instead submits a request to the IND about the latter's findings on nationality, the registration in the BVV is likely to be one of the sources based upon which the IND will provide a response to such a request.
The rules for the registration of nationality in the BVV are not regulated by law, but there is an internal Administrative Protocol (Protocol Identificatie en Labeling, hereafter PIL) 109 outlining how personal information should be registered. The PIL allows using a wide range of evidence, such as statements by individuals who are being registered, statements by third persons, results of linguistic tests and various official and non-official documents. 110 The source of information is registered in the BVV alongside with that information, 111 and corrections can easily be made if at a later stage a stronger piece of evidence contains conflicting data. 112 The IND has rough guidelines on the hierarchy of various types of evidence. 113 The issue of burden of proof is not directly addressed by the PIL, and seems to depend on the specific context under which information is being registered. In the context of an application for legal residence, the applicant is expected to furnish all the necessary evidence that illustrates his eligibility for that permit. However, if the establishment of personal data is taking place in the context of a deportation, then the state authorities take an active role in obtaining information necessary for making the deportation possible. 114 In comparison to the BRP, the BVV may appear as a much more suitable system for the determination of statelessness in light of UNHCR Guidelines, since the scope of admissible evidence is much wider, and the state authorities at least in some cases play an active role in acquiring evidence. Moreover, the IND has more capacity and experience to execute status determination procedures than the civil servants maintaining the BRP. 115 However, at the moment the BRP is the reference point for establishing the statelessness of an individual, and the BVV plays only a limited role through the newly introduced Article 2.17 of the Law on BRP.
It remains to be seen what the impact of Article 2.17 on the interaction between the two registration systems will be. As already described in section 1 above, the Handbook on the Implementation of the Law on BRP provides for a procedure whereby a BRP civil servant makes a formal request to the IND about the latter's findings on the nationality of the person to be registered. If such a procedure is followed, the IND might be cautious to indicate a person as stateless for the purposes of BRP registration, even if he or she is registered as such in the BVV. The IND has a strong policy mandate to implement the strict governmental immigration and naturalisation policies, and there is awareness in the IND that the registration of statelessness in the BRP has legal consequences. The PIL, for example, explicitly states that evidence of a known or unknown nationality of a person who is registered as 'stateless' in the BRP needs to be communicated to the BRP administration, because of the danger that a person might unjustifiably derive rights from the registration as 'stateless' in the BRP. 116 Therefore a formalised procedure of requests to the IND in the context of applying Article 2.17 would limit the effects of this Article. The wording of the law, however, leaves the BRP civil servant the freedom not to initiate such a targeted communication with the IND, but instead to consider various documents and communications by the IND where the nationality of the individual concerned is mentioned. In doing so, the civil servant must be aware that the registration of nationality in the IND context might have been made solely on the basis of the statement by the individual, and additional supportive evidence might be needed. This Article may be used to increase the discretion of registering a person as stateless when the civil servant sees strong reasons to do so.
B. The 'no-fault' procedure
The IND is responsible for implementing the so-called 'no-fault' procedure, whichas we have already noted above -is often quoted as the way the Netherlands is complying with its international obligations towards stateless persons. It is an immigration procedure that leads to a temporary renewable residence status for those who, by no fault of their own, are unable to leave the Netherlands. 117 There is a number of reasons why 'no-fault' is not a statelessness determination procedure. The UNHCR Guidelines on statelessness admit that states have a broad discretion in the design of statelessness determination procedures. However, in order for a procedure to qualify as a statelessness determination procedure, it needs to at least have statelessness determination as one of its specific aims. 118 Statelessness determination is not an aim of the 'no-fault' procedure. Even though the 'no-fault' procedure is often mentioned in discussions on statelessness, it seems that the reasons for that are largely of a historical nature, as this procedure was initially designed for stateless persons only. 119 Nowadays, legal acts regulating the 'no-fault' procedure do not mention statelessness at all. The latter is only referred to in subsidiary administrative acts as one of the circumstances that can influence the applicant's ability to leave the Netherlands. 120 A successful applicant for a 'no-fault' residence permit does not necessarily need to be stateless, and his or her inability to leave the Netherlands might be, for example, health-related. 121 A study of IND's case files shows that decisions on 'no-fault' applications by the IND rarely involve arguments related to statelessness. 122 Therefore, while statelessness may play a role in the 'no-fault' procedure as a factor that impedes the applicant's ability to leave the Netherlands and legally enter another country, it does not need to be established in the course of the procedure, and rarely gets mentioned in practice. Therefore, the 'nofault' procedure is not a statelessness determination procedure. The Dutch government sometimes seems to imply that even though the 'no-fault' procedure is not a statelessness determination procedure, it offers sufficient protection for stateless persons without necessarily identifying them, thus eliminating the need for a statelessness determination procedure in the Netherlands. 123 A closer look at a few aspects of the 'no-fault' procedure shows that this argument is unfounded. The UNHCR in its report 'Mapping Statelessness in the Netherlands' has already criticised the inaccessibility and limited effects of the 'no-fault' procedure on the protection of most stateless persons in the Netherlands. 124 To begin with, this procedure is confined to the domain of immigration. This excludes those stateless persons who already enjoy legal stay in the Netherlands, and want to exercise their right to a facilitated naturalisation, or their right to opt for the Dutch nationality. 125 This cannot be achieved through the 'no-fault' procedure. In addition, the accessibility of the 'no-fault' procedure for all of those stateless persons who do not have a residence permit is also questionable. The applicant does not get a legal residence status while awaiting the decision on his or her 'no-fault' request, which can take a long time. 126 Even though the application for the 'no-fault' residence permit is free of charge, the lack of a legal status while awaiting the outcome of the procedure makes it less accessible financially and psychologically, since the individual is unable to work and earn a living, and is exposed to prolonged legal insecurity without identity documents in the highly bureaucratised Dutch society. Lastly, individuals who have been declared 'unwanted' in the Netherlands, and whose presence on the Dutch territory is criminalised, cannot access the 'no-fault'. The UNHCR Report shows that stateless persons can be found among them. 127 Even if a stateless person manages to initiate the 'no-fault' procedure, the chances of obtaining the permit are slim. The conditions are very stringent and all the burden of proof to demonstrate the inability to leave the Netherlands lies exclusively on the individual. 128 It is quite telling that very few people apply for a 'no-fault' residence permits, and only a small fraction of those are successful. In 2011 only 290 'no-fault' applications were received, and out of those 30 permits were issued. 129 Stateless persons who lack the necessary qualities or resources to apply for a 'no-fault' permit and to substantiate their claim with a high degree of certainty cannot rely on this mode of protection. Thus, the 'no-fault' procedure is neither a statelessness determination procedure, nor does it offer sufficient protection to all stateless persons so as to eliminate the need for statelessness determination.
Prospects for the future: IND, municipalities and a court
It is interesting to observe the changing dynamics in the roles municipalities and the IND play in identifying and protecting stateless persons. At the moment, when stateless persons want to rely on their statelessness within the IND context (for example, when trying to access facilitated naturalisation), they are required to have their nationality status registered as 'stateless' within the BRP first. 130 The reasoning for the IND's practice of forwarding individuals to the municipalities for the determination of their statelessness is based on the BRP's role as a 'basisregistration'. 131 This is highly problematic due to difficulties with registering statelessness in the BRP. 132 It could be argued that the IND is much better equipped to perform a statelessness determination procedure in terms of human resource capacity and experience with handling various types of evidence in, for example, asylum determination procedures. The law on the BRP also seems to leave room for the responsible authority not to rely on the registration of nationality in the BRP, among others when this is required for a proper fulfilment of their tasks, 133 which is a broad provision that can well be applied in cases of statelessness. 134 Hague as a competent authority for statelessness determination, and devotes some attention to the procedural arrangements that would need to be made. It suggests modelling the statelessness determination procedure on the procedure for the determination of possession of Dutch nationality, which is an existing determination procedure within an exclusive competence of the District Court of The Hague. 140 The main advantage of placing statelessness determination in the hands of a court, as opposed to an administrative authority such as the IND, is that the determination of statelessness is an establishment of a fact of law, and such determination within the Dutch legal system is according to the Advisory Committee, best achieved in courts.
Of course an administrative decision can also be appealed in courts, but Dutch administrative courts are careful not to infringe on the powers of the executive branch, and therefore review the decisions mainly for procedural violations and grave inadequacies. An administrative judge will therefore not engage in a full-fledged establishment of a legal fact of statelessness, but merely check whether the administrative authority did not commit grave errors in the process of statelessness determination. The choice for the District Court of The Hague is made on the basis that this court has extensive expertise and experience with applying foreign nationality laws, and determining the possession of Dutch nationality.
The proposal for a determination procedure by the judiciary, specifically by the Dutch District Court of The Hague, is finding wide support in the Netherlands. 141 Vesting a judge with an explicit power to determine statelessness, and ensuring access of allegedly stateless persons to such procedure certainly has a potential in filling a large gap that the current situation presents. Whether this potential will be fully exploited will depend on the procedural and legal details governing such a procedure. Careful attention would need to be paid to the accessibility of the judicial procedure centred in one single court. Even though the judges have expertise in dealing with foreign nationality laws, perhaps additional training on matters specific to statelessness would need to be conducted.
Even if despite the unfavourable political climate a court would be vested with explicit competence to determine statelessness, this does not mean that the IND and the municipalities will not need clarification of their mandates regarding statelessness persons. Not every case of statelessness can and should be confirmed in court. In analogy with the procedure for establishing the possession of Dutch nationality, not every Dutch person has their nationality status established in court.
Only whenever doubts regarding the possession of Dutch nationality arise the Court of The Hague would get involved. Similarly with cases of statelessness -the BRP civil servant should have the possibility to register statelessness in unambiguous cases, and appropriate procedures and rules of evidence need to be designed. The IND should also be able to consider an individual as stateless for access to nationality and immigration related rights, and refer cases to the court only when doubts cannot be resolved on an administrative level.
Conclusion
The example of the Netherlands illustrates how the identification of stateless persons fails due to the lack of thought through statelessness determination procedures on the national level. Contrary to the position of the Dutch government, the existing procedures for identifying stateless persons in the Netherlands are not adequate in light of the relevant international standards. Neither the municipal system for registration of personal data nor the 'no-fault' procedure with the IND can be defended as effective alternatives for statelessness determination.
The deficiencies of the registration of statelessness in the BRP are apparent from the analysis of the rules governing these registrations. The latter are designed for the registration of a foreign nationality, and do not take into account the peculiarities of statelessness. Stateless persons are thereby facing evidentiary requirements for the recognition of their status that they cannot fulfil by virtue of being stateless. Moreover, administrative instructions on the population register regarding substantive aspects of statelessness determination discourage the registration of statelessness generally, and also specifically in cases when individuals are in fact stateless. The IND deals with stateless persons when fulfilling its tasks regarding immigration and naturalisation, and is thereby responsible for the implementation of a number of rights that stateless persons theoretically enjoy in the Netherlands. There is no established statelessness determination procedure within the IND mandate. As an organisation the IND appears more suitable than the municipalities for determining whether an individual is stateless, due to its experience with a wide range of evidence for determining individual statuses, and its experience with nationality matters. However, the BRP's registration of nationality is in principle binding on the IND when deciding on an individual's rights as a stateless person. The law grants flexibility to deviate from the BRP's registration, but this flexibility is insufficient for proper statelessness determination to take place in all cases. Firstly, there is no guarantee that the IND will decide to deviate from the BRP, and even when they dothere are no rules on statelessness determination within the IND, which leads to arbitrariness in the procedure and substance of such decisions. Recently it became possible to take the IND's findings account when registering nationality status in the BRP in a limited set of circumstances. It remains to be seen whether this provision will lead to more cases of statelessness being appropriately registered, considering the IND's potential in status determination. The need for change is apparent from the dissatisfaction among the civil servants, 142 as well as from the national and international reports on statelessness in the Netherlands. Calls for attention to the issue of statelessness are gradually taking the shape of concrete proposals for legislative amendments, among which the proposal to involve courts as a responsible authority for statelessness determination. Judicial determination of statelessness has numerous advantages, and the introduction of such a procedure can only be encouraged. However, it cannot and should not replace the need for the determination of statelessness to also take place on the administrative level. 142 See also judgment Rechtbank Den Haag (Court of the Hague) of 19 Feb. 2014.
